HANMVATCH | NTERNATI ONAL, | NC
| BLA 96-99, 97-390 Deci ded February 24, 1998

Appeal s fromDeci sions of the Wl |s Resource Area Manager, H ko
Dstrict Gfice, Bureau of Land Managenent, establishing conditions for
ending helicopter flights into a wlderness study area and orderi ng renoval
of a building therefrom BLMBEK PL-95-020; Nv-010-033.

Afirned.

1 Environnental Quality: Environnental S atenents--
Federal Land Policy and Managenent Act of 1976: Land-
Wse H anning--National Environnental Policy Act of
1969: Environnental S atenents

A managenent plan that found continuation of helicopter
supply flights to a bird study project inside a VGA
shoul d termnate fol |l ow ng construction of an
alternative supply route was consi stent wth standards
for wlderness preservation established under provision
of 43 US C 8§ 1782(c) (1994) and conforned to

envi ronnental pl anni ng requi renents i nposed by NEPA

2. Environnental Quality: Environnental S atenents--
Federal Land Policy and Managenent Act of 1976:
Land- Use F anni ng

A Decision finding that a building erected in trespass
in a VA shoul d be renmoved was properly based upon

earlier environnental planning for sanitary facilities
to be used by a nature study group working in the VA

APPEARANCES Mara A Brown, EBEsq., Bic C Qson, Esg., and Thomas W
dawson, Esq., Salt Lake dty, Wah, for Appellant; John W Seiger, Esq.,
Ofice of the Held Solicitor, and John R Payne, Esq., Assistant Regional
Solicitor, Pacific Southwest Region, US Departnent of the Interior, for
the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE ARNESS
HavwkVét ch I nternational , Inc. (HawkVétch), has appeal ed an Gt ober 6,

1995, Fnding of No Sgnificant Inpact and Deci sion Record (1995 Deci si on)
i ssued by the WI|s Resource Area Manager, Hko Dstrict Gfice, Bureau
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of Land Managenent (BLMV, and docketed with this Board as | BLA 96- 99.
Therein, BLMdetermned that air transportation of supplies to HakVetch
workers in a wlderness study area (V) in the Gshute Muntai ns of
northeastern Nevada woul d end 1 year after a stock pack trail into the area
is put into service. In arelated action, HawkVét ch has al so appeal ed from
an April 18, 1997, BLM Decision Record (1997 Decision) that required
renoval of a wooden conbination toilet and storage buil di ng constructed

w thout prior approval in the VA where it was di scovered by BLMon August
31, 1995. The building was replaced by three Rontec conposting toilets
during the summer of 1997; the docket nuniber of this second appeal is |BLA
96-390. n August 14, 1997, HawkVét ch noved to consol i dat e these appeal s,
arguing that termnation of air support, trail construction, and building
renoval are "inextricably intertwned.” The Mtion is granted; the appeal s
are consol i dat ed.

The 1995 Deci si on approved nanagenent pl an guidelines for future
nmanagenent of the Goshute Raptor Project, a study of birds of prey
conducted by HawkWtch in the VA See Goshute Raptor Project and
Environnental Assessnent (EA), CGctober 1995, BLMBEK/ PL-95/020. The plan
al l ons HankVét ch to continue a wildlife study in the VBA under conditions
that will enable BLMto conply with section 603(c) of the Federal Land
Pol i cy and Managenent Act of 1976 (FLPMN) and the Interi mMnagenent Policy
and Quidelines for Lands Uhder WI derness Review (I MP), published at 44
Fed. Reg. 72014 (Dec. 12, 1979), requiring that VBA | ands be managed so as
not toinpair their suitability for preservation as wlderness. See 43
USC 8 1782(c) (1994); EAat 1. The EA adopted a position characterized
as one that "would result in the nost intensive admnistration of the
[ HawkVeit ch] project.” (EA at 29.) The reason such regulation is required
is said to be because:

Enphasi s woul d be pl aced on the nmanagenent of the w | derness
resource i n accordance wth w | derness nanagenent gui del i nes over
the continuance of the project itself. A the sane tine this
orientation woul d take into consideration the inportance of the
raptor project and allowfor sone inprovenent to facilities and
operation procedures to take pl ace.

| d.

Gound access to the study site, which includes a dry canp, is limted
to foot traffic, water for a season's use by HawkVétch vol unteers is
currently supplied by helicopter in a single day. Uhder the plan adopted
by BLMand obj ected to by HawkVétch, however :

Hel i copter transportation of potabl e water and ot her supplies
woul d be phased out and repl aced with a pack stock transportation
systemand a naxi numof 500 gal | on storage tank. The hel i copter
usage woul d be elimnated the year follow ng the conpl etion of
the stock trail. Use of stock would require | ess on-site
storage, because of the ability to repeatedly fill the systemby
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hauling water. * * * The BLMwoul d identify areas for the

pl acenent and construction of a "lies easy on the | and" pack
stock trail separate fromthe current access trail. BLMwould be
responsi bl e for survey and desi gn and HawkVét ch (BLM nay provi de
support if funding and nanpower is available on a short notice)
woul d be responsi bl e for construction and nai nt enance of the
trail according to BLM standards.

(EA at 12, 13.)

Rel ying on anal ysis of the bird study project nade by the EA BLM
determned "there are sone actions that wll require further design prior
to devel opnent, such as the pack stock trail.” (1995 Decision at 1.)
Analysis of the future pack trail appearing in the EAis, as HawkVét ch
contends, quite brief. It states: "Developnent of a stock trail woul d
disturb an additional 1.1 acres (3 mles x 3 feet). The stock trail woul d
require sone tree branch trimmng or even renoval to construct a safe trail
to Bureau standards.” (EA at 29.)

HavwkVét ch obj ects that environnental inpacts associated wth
construction and operation of the stock trail described by the EA have not
been addressed therein, but are deferred for later analysis, contrary to
provision of 40 CF.R § 1508.25(a)(1) (1994), indicating that cl osely
rel ated actions shoul d be di scussed in the sane i npact statenent.

HavkVét ch al so argues that construction of the stock trail is an action
that is so closely connected ("inextricably intertwned') wth the decision
to di scontinue helicopter support of the study site and renove the buil di ng
at the study site that it cannot be separately anal yzed, and that the 1995
Decision fails to adequat el y address environnental effects of the proposed
stock trail as a consequence. (Satenent of Reasons filed in | BLA 96-99
(SR at 3, 9-11.) It is argued that if HawkWtch is required to build the
trail proposed by BLM the cost of doing so may jeopardize continuation of
the bird study. (SCRat 7, 8.) Mreover, HakVdtch contends, the EAfails
to give the stock trail a "hard | ook" required by cases construi ng
provisions of the National Environmental Policy Act of 1969 (NEPA), 42
USC 84332 (1994) and inpl enenting regul ations at 40 CF. R Part 1508.
(SR at 12, 13.)

The 1997 Decision at issue in IBLA 97-390 required removal of a wooden
bui | di ng described by EA BLM B/ PL- 97/ 006 as a wooden pl ywood and boar d- on-
post structure 13-1/2 by 17-1/2 feet in extent, standing over 12 feet high,
wth a netal roof. This structure houses a storage area and has four netal
doors in wel ded franes; there are two toilet stalls, and a rain-collection
and 1,500-gal l on water-storage system (EAat 5 6.) Thetotal area
di sturbed by the building, a revetnent, and associ ated wal knays is a
quarter of an acre. Id. at 6. After the building was di scovered in 1995,
afield investigation and preparation of EA BLM BK/ PL-97/006 1790, Nv-010-
033 were conpl eted on February 21, 1997. It is principally on this
pl anning that the 1997 Decision relies. A though the building has now been
r enoved
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in keeping wth a schedul e established by the 1997 Decision, the question
whet her it nay be properly constructed and nai ntai ned i nside the VA

renai ns to be deci ded because it coul d be repl aced and HawkVét ch w shes to
do so.

In a suppl enental S(Rfiled in I BLA 97-390 (SS(OR, HavwkVét ch conpl ai ns
that the 1997 Decision threatens continuation of the Goshute raptor study
project at current levels of activity, because a stock trail wll be
i nadequate to repl ace the water storage and supply facilities that were
located in the wooden building. (SSORat 6-8, SSREx. Aat 5.) It is
contended that the wooden buil ding conforned to requirenents of the I MP for
activities inside a VA and served to enhance w | derness val ues t herein,
(SSIRat 12), and that by obviating a need to build a pack trail, the
structure provided a reasonabl e alternative to pack trail construction that
shoul d have been considered in a single environmental docunent, but was
not. (SSCRat 9-11; SSIREx. Aat 5, and see SIREx. B)

HavwkVét ch argues that BLMand HawkVét ch are partners in the raptor
study and that the prinmary purpose of the site at issue is to further the
HavwkVét ch study, which is conducted annual |y at the site during the raptor
mgration season fromAugust until Gotober. (SSOREx. Aat 3, 4, and 6.)
It is argued that BLMfailed to efficiently anal yze the effect that |oss of
t he wooden bui | di ng woul d have on HavwkVét ch' s water supply, and al so fail ed
to anal yze the rel ationshi p between construction of the pack trail,
termnation of helicopter supply, and renoval of the wooden building, all
of which are connected and interrelated actions. (SSORat 9, 10; SS(R Ex.
Aat 5 6.)

[1] The decision to end helicopter flights into the VA i s consi st ent
wth an el ection nade in the nanagenent plan, as explained in the EA at 12,
to "enphasi ze the sensitive nature of the site in neeting the non-
inpai rnent criteria * * * in anticipation of future w | derness
designation.” The determnation to subordinate the bird study to
preservation of the wlderness resource was taken to permt HawkVétch to
renove its operations fromthe study site "upon short notice wth no
physi cal inpact to the resources within the wlderness study area, shoul d
the w | derness nmanagenent plan for the Goshute Peak WIderness require it."
Id. Wile HavwkVétch argues that BLMis required, under regul ations
i npl enenti ng NEPA, to consider the pack trail contenpl ated by the
nanagenent plan in conpl ete detail, this argument overlooks the fact that
BLMhas not yet conmitted any resources to build the trail.

S nce helicopter use wll be allowed to continue until atrail is
bui It under a plan approved by BLM and the 1995 Deci si on does not approve
such construction, there is no prospect that HakVWdtch w il be harned by a
need to build and maintain a trail that has yet to be | ocated and desi gned.
No definite tine for ending use of helicopters inthe VA is set, but that
such flights wll end is a stated finding by BLM The argunent t hat
nention of future construction activity in a managenent plan requires
imedi ate detailed site-specific analysis of the nentioned actions was
rejected
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in Southern Wah Wlderness Alliance, 128 I BLA 382, 390 (1994). The sane
argunent is simlarly unpersuasive here. There is no indication that BLM
seeks to evade a responsibility inposed by NEPAto properly plan for
construction of a stock trail if and when the tine cones to build one. The
finding by BLMthat helicopter flights into the HawkVétch site will be

di scontinued, and that they nay be repl aced by the use of pack animals, is
not shown to be incorrect by an argunent that the projected stock trail nay
be longer, larger, and nore expensive than estimated by BLM |f HawkVét ch
is proven correct during planning for a stock trail, then that suggested
alternative supply nethod nmay be rejected or nodified. In the neantine,
HavwkVét ch is on notice that use of aircraft in a wlderness area may not
continue indefinitely.

Mbreover, termination of helicopter flights does not necessarily
require construction of a stock trail. Qher actions, such as a
requi renent that HavwkVétch vol unteers canp outside the VB (discussed in
the EA at 3), or that the bird study not continue inside the VGA see EA at
23, renain possible alternatives. As we found in the Southern Uah
WI derness A liance decision cited above, a nanagenent plan that i s based
upon a finding of no significant inpact and an environnental assessnent
conplies wth NEPA requirenents if predicated upon a reasonabl e anal ysi s of
environnental problens likely to be raised by a proposed action. After
concl uding that the HawkVétch site would likely be included wthin a
W | derness area, BLMfound that action was needed to supply the study site
by other neans than aircraft in order to protect the wl derness resource
while allowng the bird study to continue in the VA In doing so, it was
recogni zed that further NEPA anal ysis woul d be needed before the trail
alternative could be finally approved. See EAat 29; Decision at 1. W
find that HawkVdt ch has not shown error 1n the approach to pl anni ng taken
by BLMin I BLA 96-99; the 1995 Decision is properly affirned.

[2] @ncerning renoval of the HawkVétch buil ding, the 1997 Deci sion
determned, after anal yzing alternative actions, that the HawkVét ch
bui I ding was in violation of FLPVA section 603(c), the IMP, and an Cct ober
1995 Goshute Raptor Managenent P an and EA BLM B/ PL-95/520. It was
determned that preservation of wlderness values wthin a V& is the
par anount consi derati on when eval uating any proposed action or use, and
that renoval of the building was required to protect the w | derness
resource. (1997 Decision at 2.)

It has not been shown by HawkVétch that renoval of the wooden buil di ng
Wl cause curtailnent of the raptor study, nor does the record support a
finding that the public policy expressed in section 603 of FLPVA and the
| MP favor the presence of a pernanent wooden buil di ng and associ at ed
construction at a high elevation in the VA Ve find that NEPA pl anni ng
requirenents prelimnary to a decision to substitute Rontec toilets for the
wooden bui | ding were net when the Raptor EA was prepared, wherei n general
principles for handling sanitary requirenents at the site were consi dered.
This prior planning provided a base for the project plan enbodied in the
EA presently under review HawkVétch has not shown error in the finding by
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BLMthat construction of the building at the HawkVétch site was

i nconsi stent wth conservation of the wl derness resource required by the
IMP and prior planning for activity at the site. Further, it has not been
shown that the building, which was built wthout prior approval, was

nonet hel ess conpati bl e wth FLPMA section 603(c) or shoul d have been
treated as an alternative to a proposed stock trail that has yet to be
authorized. The argunent that all BLMactions affecti ng HankVét ch' s st udy
operations shoul d have been considered in a singl e docunent nust al so be
rejected. The record indicates that BLMtook pl anni ng acti on concerni ng

t he wooden bui | di ng when its exi stence was di scovered. The record supports
BLMs finding that the continued exi stence of the HawkVét ch buil di ng was

i nconsi stent with wlderness standards established to i npl enent FLPVA
section 603(c). HavkWtch cannot control BLMplanning for the study site
by originating a trespass on the public lands. See, generally, Janes W
Bow ing, 129 IBLA 52, 54 (1994), and cases cited therein (finding that
trespassers acquire no rights by their unauthorized actions).

V¢ concl ude that HawkVét ch has not shown, by a preponderance of the
evi dence of record, that BLMs planning was in error, as nust be done if
this appeal were to succeed. See, e.g., OQegon Natural Desert Association,
135 I BLA 389, 394 (1996). Ve therefore conclude that renoval of the wooden
bui I ding fromthe VA was consi stent wth control ling w | derness gui del i nes
for activity in a VA and that planning for renoval of the buil di ng
conforned to requirenents i nposed by NEPA

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
appeal ed fromare af firned.

Franklin D Arness
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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